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REPORT AND RECOMMENDED DECISION*

This Socid Security Disability (“SSD”) and Supplementa Security Income (“SSI”) gppedl raisesthe
issuewhether subgtantia evidence supportsthe commissioner’ s determination thet the plaintiff, whodleges
disability semming from depression, anxiety, degenerative disc disease and disc herniation, is capable of
meaking an adjustment to work existing in sgnificant numbersin the national economy. | recommend that the
decision of the commissioner be affirmed.

In accordance with the commissioner’s sequentid evaluation process, 20 C.F.R. 88§ 404.1520,

416.920; Goodermote v. Secretary of Health & Human Servs., 690 F.2d 5, 6 (1st Cir. 1982), the

! This action is properly brought under 42 U.S.C. 88 405(g) and 1383(c)(3). The commissioner has admitted that the
plaintiff has exhausted his administrative remedies. The caseis presented asarequest for judicial review by this court
pursuant to Local Rule 16.3(a)(2)(A), which requires the plaintiff to file an itemized statement of the specific errors upon
which he seeks reversal of the commissioner’s decision and to complete and file a fact sheet available at the Clerk’s
Office. Oral argument was held before me on June 21, 2004, pursuant to Local Rule 16.3(a)(2)(C) requiring the partiesto
set forth at oral argument their respective positions with citations to relevant statutes, regulations, case authority and
page references to the administrative record.



adminigrative law judge found, in rlevant part, that the plaintiff’ salegationsregarding hislimitationswere
not totally credible for reasons set forth in the body of the decison, Finding 5, Record at 29; that he
retained the resdud functiond capacity (“RFC”) to lift and carry twenty pounds occasionaly and ten
pounds frequently, it for Sx hours and stand and/or walk for six hoursduring an eight-day workday if able
togtand stand at will, and occasiondly stoop, knedl, crouch, crawl and climb rampsand gairs, dthough he
could never climb ladders, ropes or scaffolds and needed to avoid concentrated exposure to vibration and
hazards such as machinery and heights, Finding 7, id.; that although he could not perform the full range of
light work, usng Rule 202.21 of Table 2, Appendix 2 to Subpart P, 20 C.F.R. 8 404 (the “Grid") asa
framework for decision-making, he could perform a sgnificant number of jobsin the nationa economy,
including security guard, mail clerk, office helper, toll collector, cashier, auto photo-machine operator and
storage-facility rental clerk, Finding 13,id. at 29-30; andthat he therefore had not been under adisabilitya
any time through the date of decision, Finding 14, id. at 30.? The Appeds Council declined to review the
decison, id. at 8-10, making it the find determination of the commissioner, 20 C.F.R. §8 404.981,
416.1481; Dupuisv. Secretary of Health & Human Servs., 869 F.2d 622, 623 (1st Cir. 1989).

The standard of review of the commissoner’s decision is whether the determination made is
supported by substantial evidence. 42 U.S.C. 88 405(g), 1383(c)(3); Manso-Pizarro v. Secretary of
Health & Human Servs,, 76 F.3d 15, 16 (1t Cir. 1996). In other words, the determination must be
supported by such relevant evidence as a reasonable mind might accept as adequate to support the
conclusondrawn. Richardsonv. Perales, 402 U.S. 389, 401 (1971); Rodriguezv. Secretary of Health

& Human Servs., 647 F.2d 218, 222 (1st Cir. 1981).

% Inasmuch asthe plaintiff had acquired sufficient quarters of coverage to remain insured for purposes of SSD through the
(continued on next page)



Theadminigrativelaw judge reached Step 5 of the sequentia process, at which stage the burden of
proof shifts to the commissioner to show that a clamant can perform work other than his past relevant
work. 20 C.F.R. §§ 404.1520(f), 416.920(f); Bowen v. Yuckert, 482 U.S. 137, 146 n.5 (1987);
Goodermote, 690 F.2d at 7. The record must contain positive evidencein support of the commissioner’s
findingsregarding the plaintiff’ sresdua work capacity to perform such other work. Rosado v. Secretary of
Health & Human Servs., 807 F.2d 292, 294 (1st Cir. 1986).

Theplantiff argues thet the adminidtrative law judge erred in (i) finding his activities of daily living
and socdid functioning to be only mildly restricted, (i) deeming histestimony regarding his activities of daily
living to be incongstent with other evidence of record, (iii) determining that his assertion that a treating
physician had limited him in certain respectswasincong stent with the evidence of record, and (iv) according
little weight to a revised RFC assessment by tregting physician J. Scott Patch, M.D. See generally
Itemized Statement of Specific Errors (* Statement of Errors’) (Docket No. 8). | find noreversbleerror.

|. Discussion
A. Activities of Daily Living, Social Functioning

The plaintiff first takes issue with the finding that his socid functioning and activities of daily living
were only mildly impaired, assarting thet the administrative law judge erred in crediting the report of anon-
tregting consultant (Roger S. Zimmerman, Ph.D.) while falling to andyze the reports and notes of treating
source Gregory C. Romanoff, M.SEd.,, L.SW., RA.D.C. Seeid. a 1; Record at 25, 191-95
(Zimmerman report), 231 (Romanoff letter dated September 18, 2001 indicating thet plantiff’ sprognoss

was “ poor to guarded”), 254 (Romanoff |etter dated November 8, 2001 ating that plaintiff had reported

date of decision, see Finding 1, Record at 28, there was no need to undertake a separate SSD analysis.



that his “anger forces him to isolate himsdlf from the community in order to avoid physical confrontetions’
and that hewas“ suspicious of al people except hisdaughter andhismother;” opining, “[1]t is gpparent that
hisleved of sodd functioning isminimd™).

| find no error. A licensed socid worker isnot among practitioners recognized as an “ acceptable
medical source]] to establish whether [a clamant has] a medicaly determinable impairment(s)[.]” 20
C.F.R. 88404.1513(a), 416.913(a). While an adminigtrative law judge “may” take evidencefrom other
sourcesinto consderationin ngaclamant' sSRFC, seeid. 88 404.1513(d), 416.913(d), ineamuchas
appears no paticular level of deference, andysis or discussion is due that evidence, see id. 88
404.1527(a)(2) & (d), 416.927(a)(2) & (d) (detailing how commissioner must weigh “medica opinions”
defined as opinions from “acceptable medica sources’); seealso, e.g., Evansv. Barnhart, 92 Soc. Sec.
Rep. Serv. 568, 573-74 (D.N.H. 2003) (“[ W]hile § 404.1513(d) providesthat the Commissioner may use
evidence from ‘other sources [such as a nurse practitioner] to evauate the severity of a clamant’s
impairment, the language of that provison is permissive rather than mandatory. In other words, it isnot at
al dear that the ALJ was under any obligation to consider Nurse Thomas's RFC questionnaire”).® By
contrast Dr. Zimmerman, dthough a Disability Determination Services (“DDS’) consultant rather thana
treating practitioner, was an “acceptable medical source.” See 20 C.F.R. 88 404.1513(c), 416.913(c),

404.1527(f)(2), 416.927(f)(2).*

% In addition, as counsel for the commissioner observed at oral argument, Romanoff evidently considered completion of a
“psychiatric review” form beyond the scope of his credentials. See Record at 252.

* The Record also contains reports by DDS non-examining psychologists Thomas A. Knox, Ph.D., and David R. Houston,
Ph.D., finding the plaintiff’ sactivities of daily living and social functioning to be only mildly restricted SeeRecorda 219,
242. While the administrative law judge did not expressly rely on these reportsin crafting his mental RFC, seeid. & 22-23,
25, both Drs. Knox and Houston were, like Dr. Zimmerman, “ acceptable medical sources,” see 20 C.F.R. 88 404.1513(c),
416.913(c), both had the benefit of Dr. Zimmerman'’ sreport, see Record at 221, 244, and Dr. Houston had the benefit of
Romanoff’s September 18, 2001 letter, seeid. at 244.



Theadminigrative law judgeaccordingly did not err in crediting thereport of Dr. Zimmermanwhile
omitting to andyze social worker Romanoff’ s reports and notes.

At ord argument, counsd for the plaintiff raised afurther, related point: thet theadministrative law
judgeerroneoudy congtrued the Zimmerman report as supporting afinding of only mild restrictionswhen, in
fact, Dr. Zimmerman gave the plaintiff a Globa Assessment of Functioning (“GAF’) score (51-60) that
corrdlates with the existence of moderate redtrictions.  See Record at 200.°> The plantiff's counsdl
acknowledged that the DDS non-examining experts, Drs. Knox and Houston, found only mild restrictions,
but he characterized those findings as againg the weight of the evidence. | am not persuaded.

The plantiff’ sargument presupposesthat a GAF in the“ moderate’ rangeisinherently inconsstent
with afinding of mild, or non-severe, mental impairment.® He doesnot cite, nor can | find, authority to that
effect. The DSM-IV definition makes clear that such arating can mean either that a person has moderate
symptomsor moderate difficulty in socid, occupationd or school functioning. Thus, moderate symptomsdo
not necessarily result in moderate deficitsin occupationa and socid functioning. Indeed, the administrative
law judge essentidly accuratdly described Dr. Zimmerman as having found “no meaningful” redtrictionsin
the plaintiff’s ability to work. Compare id. at 25 with id. at 199 (“ Despite any impairments noted and

based upon these evaluation results, clamant appears to be able to perform such basic job-related

® A GAF scorerepresents “the clinician’s judgment of the individual’s overall level of functioning.” AmericenPsychiatric
Ass'n, Diagnostic and Statistical Manual of Mental Disorders 32 (4th ed., text rev. 2000) (“DSM-IV-TR"). The GAF
score is taken from the GAF scale, which “isto be rated with respect only to psychological, social, and occupational
functioning.” 1d. The GAF scale ranges from 100 (superior functioning) to 1 (persistent danger of severely hurting self or
others, persistent inability to maintain minimal personal hygiene, or serious suicidal act with clear expectation of death).
Id. at 34. A GAF score in the range of 51 to 60 represents “[m]oderate symptoms (e.g., flat affect and circumstantial
speech, occasiona panic attacks) OR moderate difficulty in social, occupational, or school functioning (e.g., few friends,
conflicts with peers or co-workers).” Id. (boldface omitted).

® A mental impairment generally is considered non-severe for purposes of Step 2 if the degree of limitation in three
functional areas— activities of daily living, social functioning, and concentration, persistence or pace—israted as"none’
or “mild” and there have been no episodes of decompensation. 20 C.F.R. 88 404.1520a(d)(1), 416.920a(d)(1).



psychologica skills as understanding, communicating, concentrating and following ingtructions. He shows
some degree of deficit in his short-term auditory memory. Problem areas as regards job functioning are
likely to include the dlaimant’ s ahility to interact with othersin asmooth fashion, and he may have particular
problems relating to those in a supervisory capacity.”).

In sum, | find no error in the adminigrative law judge s condruction of the Zimmerman report.

B. Inconsistency Between Recor ds, Testimony

At hearing, the plaintiff tetified that his nine-year-old daughter helped him with many activities of
daily living, induding cooking and putting his shoes on a stand so he does not have to bend over in the
morning. See id. at 47-48. The adminidrative law judge found this testimony inconsstent with other
evidence of record, seeid. at 25-26, specificdly, prior reports by the plaintiff (i) on November 14, 2000
that he was fully cgpable of caring for his daughter, seeid. at 156, (ii) on March 30, 2001 that he cooked
for hisdaughter, shopped, paid bills, watched televison, played guitar and played with hisdaughter, seeid.
at 141-43, (iii) on May 23, 2001 that he shopped, cooked, did laundry and played guitar, seeid. at 193,
and (iv) on April 25, 2002 that he walked three miles aday, seeid. at 267.

The plaintiff podts that there is no inconsgstency inasmuch as none d the reports on which the
adminigrative law judge relied addressed how the plaintiff approached the tasksin question, e.g., whether
helay down because of pain during the course of hischores or whether his daughter helped. See Statement
of Errorsat 2. Thisplaint iswithout merit. To the extent that the reports omitted mention of need of help,
the adminigrative law judge reasonably construed them as indicating that the plaintiff could perform the

tasks in question independently.” He then supportably found the records in question inconsistent with the

" No reason appears why the plaintiff could not have explained his need for help in making the reports in question.



plantiff’s hearing tetimony. Contrary to the suggestion of the plaintiff’s counsd a ord argument, the
adminigrative law judge had no affirmative obligation to contact counsdl to obtain further information (e.g.,
the details of how the plaintiff did the walking) before attaching significanceto the documented fact that he
could walk three miles.

C. Inconsistency Between Records, Reconsider ation Report

In a reconsideration report dated August 7, 2001 the plaintiff was asked, inter alia: “Have any
restrictions been placed on you by aphysician sinceyoufiled your clam? If “Yes; give name, address, and
telephone number of the physician and show what kinds of redtrictions have been imposed.” Record at
148. The plaintiff indicated that Jod Kase, D.O., had restricted him from prolonged sitting or standing or
from lifting more than ten pounds. Seeid. Theadminigtrative law judgefound that report incons stent with
Dr. Kase's progress notes, inturn finding that this and other perceived incons stencies bore negetively on
the plaintiff’s credibility. Seeid. at 26.

The plaintiff does not contest that the purported redtriction isin fact absent from Dr. Kase' snotes of
record. See Statement of Errorsat 2. Instead, hesuggeststhat Dr. Kaseimposed theredriction only ordly
and that he (the plaintiff) answered the reconsideration question accurately inasmuch asit did not indicate
that any such restriction had to be reflected in writing. Seeid. Accordingly, hereasons, the adminidrative
law judge found an inconsstency where there wasnone. Seeid.

Thispoint of error again iswithout merit. Whileit is certainly possible that Dr. Kase gave such an
ord redtriction, thereisno affirmative evidencethat he did (for example, an affidavit of Dr. Kaseor eventhe
plantiff’s sivorn tesimony). In the absence of any such affirmative evidence, the administrative law judge
reasonably presumed that had Dr. Kase imposed such a restriction, he woud have reflected it in his

progress notes. It was not there. See Record at 156-66. The adminidrative law judge therefore



supportably perceived anincons stency between thisportion of the plaintiff’ sreconsideration report and the
evidence of Record.
D. Dr. Patch’s RFC Assessment

In hisfourth and find point of error, the plaintiff assertsthat the adminigrative law judge erred in
giving“littleweight” to tregting physcian Dr. Patch’ sRFC assessment of June 25, 2002, instead subgtituting
hisown opinion. See Statement of Errorsat 2-3. | am unpersuaded.

The weight to which atreating physician’ s opinion is entitled depends in part on the subject matter
addressed. Determinationsregarding RFC and disability arereserved to the commissioner; accordngly, no
“gpecid sgnificance’ isaccorded an opinion even from atresting source asto these matters. See20C.FR.
88 404.1527(€e)(1)-(3), 416.927(e)(1)-(3). Nonetheless, such an opinionisentitled to consderation based
on sx enumerated factors: (i) length of the trestment relationship and frequency of examination, (ii) nature
and extent of the trestment relaionship, (iii) supportability — i.e., adequacy of explanation for the opinion,
(iv) consstency with the record as awhole, (v) whether the tregting physician is offering an opinionon a
medica issuerelated to hisor her specidty, and (vi) other factors highlighted by the claimant or others. 1d.
88 404.1527(d)(2)-(6), 416.927(d)(2)-(6); Socid Security Ruling 96-5p, reprinted in West's Social
Security Reporting Service Rulings 1983-1991 (Supp. 2003) (“SSR 96-5p”), a& 124 (“In evaluating the
opinions of medical sources on issues reserved to the Commissoner, the adjudicator must apply the
applicablefactorsin 20 CFR 404.1527(d) and 416.927(d).”). Regardiessof thesubject matter astowhich
atregting physician’ sopinion is offered, the commissoner must “ aways give good reasonsin our notice of
determination or decison for the weight we give your tregting source's opinion.” 20 CFR.

88§ 404.1527(d)(2), 416.927(d)(2).



The adminigtrative law judge discounted the June 25, 2002 Patch RFC assessment on the bases
that it was not well- supported or adequatdly explained and wasincong stent with Dr. Petch’ sown trestment
notes and previous opinions. See Record a 24. The plaintiff complains that this assessment is itsalf
“unsupported” inasmuch as “it falls to identify the treatment notes and statements that are aleged to be
incongstent” and wrongly harps onincons stency when that incong stency was“ exactly thepoint. Dr. Patch
acknowledged and corrected hismistake.” Statement of Errors at 3.

Nonethe ess, whilethe adminigrative law judge did not provide daborate reasonsfor hishandling of
the June 25, 2002 RFC, 1 find tha he gave suffidently “good reasons’ to pass muster. As the
adminidrative law judge noted, see Record at 24, Dr. Patch completed an RFC assessment on May 6,
2002 in which he opined, inter alia, that the plaintiff could occasondly lift up to fifty pounds, could stand
and wak for about Sx hoursin an eight-hour workday and had no redtrictionson Sitting, seeid. at 273-74.
Dr. Patch explained this assessment on the basi sthat examination had revedled minimal tenderness, and an
MRI had shown only a mild disc bulge a L5-S1. Seeid. a 274. This, in turn, was consstent with a
detailed medica report dated April 25, 2002, in which Dr. Patch stated, inter alia:

Chronic back pain off + on for many years. Located across low back + occ into legs.

MRI in past showed disc buge + degeneration @ L5-S1. Pain initidly with ambulation.

Waslying on couch alot. Pain most recently improving with ambulation. At last vist, he

reported being able to walk 3 miles with some pain afterwards.

Id. at 269; see also id. at 270-72 (summarizing findings on previous vidts, results of diagnostic tests).

By letter dated June 25, 2002 Dr. Patch subgtantidly revised his RFC assessment, stating:

In my most recent assessment of Joseph, | fed that | was over optimigtic as to his
functiondity. | have reviewed his previous physica thergpy and back examinations.

Given thisreview, | have the following recommendations:

No lifting more than 30 pounds.



No repetitive bending, twigting, or extending of his back[.]
No standing for longer than 20 minutes per hour.
No gtting for longer than 30 minutes per hour.
No waking for more than 15 minutes per hour.
| fed that the maximum daily work a thistime islikely 4 hours.

Furthermore, a review of his Physica Thergpy records demondtrates thet Sgnificant
progressin his symptoms could be made if he was compliant with his care plan.

Id. a 277. While Dr. Patch explained the basis for hisrevison — hisreview of previous physica therapy
and back examinations — the adminidrative law judge supportably found it lacking in foundation and
inadequatdly explained given Dr. Patch’ s utter lack of retionae for the specific limitations reached (induding
the limitation to the four-hour workday) or for the Sgnificant digparity between the revised assessment and
his earlier, seemingly well-supported views®

One more point remainsto be addressed. At ord argument, the plaintiff’s counsdl asserted that, at
the leadt, the adminigtrative law judge was obligated to ask counsel to obtain further explanation from Dr.
Petch for the discrepancies between his first and second RFC assessments before outright regjecting the
second one. Nonetheless, the duty to recontact atreeting physician for clarification asto an RFC opinionis
triggered only when (i) “the evidence does not support a treating source's opinion[,]” and (ii) “the
adjudicator cannot ascertain the basis of the opinion from the case record[.]” See Socid Security Ruling
96-5p, reprinted in West's Social Security Reporting Service Rulings 1983-1991 (Supp. 2003) (“SSR
96-5p"), a 127; see also, e.g., Algjandro v. Barnhart, 291 F. Supp.2d 497, 512 (S.D. Tex. 2003)

(“'SSR 96-5p does not say that AL Js must recontact a treating physician whenever the record asawhole

8\What is more, Dr. Patch himself seemingly lessened the weight of his revised RFC assessment by proclaiming that he
would expect significant improvement if the plaintiff were compliant with prescribed treatment. See Record at 277. Per
relevant regulations, afailure, without good reason, to follow prescribed treatment that “ can restore. . . ability to work”
bars an award of benefits. 20 C.F.R. §8 404.1530(a), 416.930(a).

10



(or atresting physician’ s particular contribution to the record) fail sto support hisopinions. To the contrary,
SSR 96-5p requires recontact solely when both (8) the record failsto support atreating source’ sopinion,
and (b) the basis of the treating source' s opinion is unascertainable from the record. The ALJ does not
express confusion regarding thebasisof Dr. Igoa sopinion; instead, she concludesthat the purported basis
for his opinion does not lend any support to said opinion.  This digtinction is dispostive].]”) (citation
omitted).

Here, asin Algjandro, the adminidrative law judge was not |eft in the dark asto the basis of the
revised opinion: Dr. Patch stated that it derived from his review of previous physica therapy and back
examinaions. See Record at 277. Thus, no duty to recontact arose.

I1. Conclusion

For the foregoing reasons, | recommend that the commissioner’s decison be AFFIRMED.

NOTICE

A party may file objections to those specified portions of a magistrate judge’s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. 8§ 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after the filing of the objection.

Failuretofileatimely objection shall constitute awaiver of theright to denovo review by
the district court and to appeal the district court’s order.

Dated this 24th day of June, 2004.
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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